7 


To be reported by Lord KENNET.] 
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The - Right Hon. ALEXANDER Farl of. 

Hou, Proprietor, and WILLIAM 
TokNET, Tackſman of Fairburn- 
mill, and F —_— thereof, — 


ns; 


AGAINST 


His Grace Jon x Duke of Roxburgh, proprie- 

tor, and Thomas Lillie, Tackſman of the Fiſh- 

ing of Kelſo, and M. >" Mitchell Tackſman of 
the F ihing of Mackerſton, Charger s. 


HE River Tweed is the er between Scot- 

land and England, from a few Miles below the 
Town of Keith, almoſt down to the Mouth of 
the River. Within that Space there are many 
Salmon-fiſhings, and particularly che ng of Fairburn- 
m1 
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If the Middle of the River is conſidered as the preciſe 
March or Boundary between the two Countries, the Fiſhings, 
and other Works carried on by the Heritors on each Side, 
ought properly to extend no further. But this being detri- 
mental to both, and in ſome meaſure impracticable, the Me- 
thod has been, for Time immemorial, that Mill-dam Dikes 
are extended quite acroſs the River, and that the Fiſhings 
from both Sides are likeways carried on, either in the Way 
of Shot about, from Side to Side, or the Parties agree to fiſn 
jointly, and divide what are caught. 
Fairburnmill belongs to the Earl of Home, and is ſituated I 
on the North Side of the River, from whence the Dam-dike is 
extended South-weftward to the Engliſh Side, where it termi- 
nates in the Ground of the Eſtate, of Wark, belonging to the 
Farl of Tankerville. A very little, below this Dam-dike, 
there is an Anna, or Iſland, conſiſting of about twelve Acres 
of very valuable Ground, belonging to the Earl of Home, 
whoſe Family have, by their Charters, for many Ages, had 
Right to this Pairhwamill with the F i hinge thereof. = 1 
The Fiſhings oppoſite to this Mill, on the Engl 14 Side, be- 
long to "the Earl of Tankerville, and the Method of carry- 
ing on theſe Fiſhings belonging to the two Earls has been, 
as above mentioned, by fiſhing jointly, . and then divid- 
ing the Fiſh. This indeed. they are. obliged: to do from 
the Neceſſity of the thing, . becauſe. the Ca or Dam - dike 
raiſing the Water of the River, and the Ground declining 
immediately below it, there 1 15 a very rapid Stream there- + 
by occaſioned, in which they cannot fl with Drag or Sweep 
| Nets, and ſo cannot take Shot about. 
| For the ſame Reafon the Fiſhing at this Place has, for 
Time paſt Memory, been chiefly. by making ſmall Holes in 
the Bottom. of the Dam-dike, and placing Pack-nets in them, 
and a little below, what are called Back Nets; likeways lay- 
ing a {mall Barricade of Stones in the River, to deaden the 
Stream where theſe Back Nets are placed; and which Barri- 
ade is a very ſimple Affair, 1 in this Cauſe it has been 
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dignified with the Appellation of a Pinfold. At the ſame 
time there has been conſtantly left a Gap or Opening in the 
Dam-dike in that Part of it neareſt to the Engliſh Side, where 
at all times the Fiſh have free Acceſs to get up the River, 
when it is ſo deep that they can paſs the Fords that are be- 
low; and when it is larger than ordinary, the Fiſh paſs eaſi- 
ly over all thoſe Works, which, including the Dike itſelf, 
have been always kept up at the joint Expence of the Tackſ- 
men of the Earls of Home and Tankerville, 
In this Way has the Fiſhing of Fairburnmiil been carried 
on without Challenge or Objection, for all Time paſt, till the 
| Year 1762, when Lillie and Mitchell, the Tackſmen of ſome 
Fiſhings belonging to the Duke. of Roxburgh, and fituated 
many Miles above, thought fit to bring an Action before the 
Sheriff of Berwzick, againſt Lord Home's Tackſman, Mr. 
Turnet, libelling upon the old Acts of Parliament, concerning 
the killing of Black Fiſh or fiſhing. in forbidden Time, and 
the Regulation of Cruives and Yairs ; but more particularly 
on the 33d Act of the 6th Seſſion of King William's firſt Par- 
liament, ratifying, thoſe more ancient Acts, and appointing 
that there ſhould be a conſtant Slop in the Mid Stream of each 
Mill-dam Dike, ſo as the Slop theuld not prejudice. the going 
of the Mill; and likewiſe diſeharging all Fiſhings at ſuch Mill» 
t; dam Dikes, with Nets flented, or etherwiſe, or any other En- 
gines whatſoever ; and ſubſuming, that the Suſpender, Mr: 
Turnet, had, in Contradiction te theſe Acts, left no Slop in 
the Dam-dike, but had five or ſix Openings, in which he kept 
Pock-nets; and like wife placed two ſented Nets; with a Pin- 
fold behind them, which intercepted the Fiſh :- And therefore 
cCioncluding that he ſhould be ordained to leave ſufficient Slops 
in the Dam: dike, and prohibited. from placing either Pock- 
; | Nets, ſtented Nets, or other Engines above or below theſe 
Slops, under a Penalty. CCC 
In this Proceſs Mr. Turnet compeared, and at firſt, object: 
aa, that his Maſter, the Earl of Home, was not called, upon _ 
: X Fein which: 
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which a Diligence was granted for citing him. But the Earl 
was not then in the Country; and though a Procurator is 
ſaid to have compeared for him, and his Name ſeems to 


have been afterwards uſed in the Sheriff- court, yet in fact 
the Proceſs was defended by Mr. Turnet alone, in Abſence of 


his Lordſhip. 
However, a Proof having been allowed, it was thereby 


clearly inſtructed, that the Fiſhing had, without the leaſt 
Challinge been carried on, for Time immemorial, in the 
Manner above deſcribed, that is, with Pock Nets in five 


Openings, three towards the Scotch Side, and two towards 


the Engliſh, and with Back Nets, and a ſmall Barricade, or 
Pinfold, as it is now called; the only Variation mentioned by 
the Witneſſes having been this, that within a few Years paſt, 


ſome fented Nets had likeways been uſed. It was alſo prov- 
ed, that the two Earls and their Tackſmen were equally in- 


” tereſted in the Fiſhing, and divided the Fiſh between them ; 


and that a Gap or Slop had always been kept open in the 


Dike towards the Engli/h Side, where no Engines or Ob- 


ſtructions were uſed, and which Gap was even wider and 


deeper then than it had been formerly. 


Upon adviſing this Proof, the Sheriff thought it neceſſary 


to have a Proof likewiſe brought as to the Practice of taking 


Fiſh in this Manner at other Places of the River Tweed, 
ppoſed b 


where Dam-dikes ſtood; but the Chargers having o 


that Proof, and inſiſted for a Judgment on the Evidence al- 
ready brought, the Sheriff accordingly reconſidered the ſame, L 
and on the 19th of Auguſt 1762, found it proved, That the 


Nets, and other Engines or Contrivances for taking 
* Fiſh, are in this Dam-dike placed as deſcribed in the Li- 
del; found, that ſuch a Method ip taking Fiſh is illegal, 
* therefore, prohibited and di ſcharged the Defender, 

b for the future, to uſe ſuch Method; and appointed all cheſe 
Nets, Engines, and Einfolds, placed in, and below the 
* ſaid Dam-dike, to be 1aſtantly removed ; but, in reſpect it 
1 appeared 
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him, by adviſing 


e appeared from the Proof, that the Defender had been in 
* pPoſſeſſion for many Years paſt of this Method of Fiſhing, 


„therefore, aſſoilzied him from the Penalty avd Damages 


“ libelled, and found no Expences due to either Party.“ 


Soon after this Interlocutor, Mr. Turnet, the original De- 


fender, died, and was ſucceeded in his Poſſeſſion by his Son, 


for whom a Reclaiming Petition was given in to the Sheriff, 


and Anſwers for the Purſuers. But, before theſe came to be 
adviſed, Mr. Turnet thought fit, in his own Name alone, to 


preſent a Bill of Advocation, which was paſſed, and came to 
be diſcuſſed before Lord Nisbet, where Compearance was 
made for the Duke of Roxburgh, and his Titles produced to 


the Fiſhings held by the Chargers; and, thereafter, at a 


ſingle Calling, and, upon a ſhort Debate at the Side-bar, Lord 
Nicbet pronounced an Interlocutor, repelling the Reaſons of 
Advocation, and remitting the Cauſe fimpliciter. 0 
Upon this Remit, Application was made to the Sheriff, 
that he ſhould take up the Cauſe where it had ſtopt before 
the above mentioned Reclaiming Petition 
and Anſwers. Accordingly, the Sherift-ſubſtitute having, 


upon the 12th July 1764, adviſed the ſaid Petition and An- 


{wers, He refuſed the Deſire of the Petition, and-adhered 


to the former Interlocutor.” The Procurator for the Suſ- 


pender thereupon deſired leave to ſee the Proceſs, as he had 
ſomething new to offer, but the Sheriff, de plans, pronounced 
another Interlocutor, © refuſing to receive any Reclaiming 

Bill, and ordaining the Decreet to be extracted inſtan 


* 


Againſt which the Suf pender's Procurator proteſted... 


| Notwithſtanding. that the Sheriff. ſubſtitute had thus cut 
the Suſpender ſhort in an unaccountable Manner, yet he was - 


dy.” 


pleaſed thereafter to- receive a Petition from the Chargers, 


B. 


praying for an Amendment, and Addition to the Interlocu- 
tor, in Manner therein ſuggeſted, particularly, by prohibit- 
ing the Suſpender, Mr. Turnet, from uſing thoſe Engines in 
time coming, under a certain Penalty. 2do, By ordaining 


1 


4 in caſe they 
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him to make proper Slops, or Openings in the Dam: dike, 
upon each Grain of the River, in reſpect it was alledged, 
that the River was divided below the Dike by a Sand- bank. 
And, 3tio, In caſe the Suſpender ſhould fail to remove the 
Engines,. and make Slops, or ſhould thereafter renew the Uſe 


of them, or fill up the Slops, to authoriſe the Chargers to re- 
move the ſaid Engines, and make the proper Openings upon 


:the Suſpender's Expence. 


Anſwers being made to this Petition, the Sheriff, upon 


the zoth of Auguſt 1764, of-new adhered to the former Inter- 


| Jocutor, appointing the Nets, c. to be removed, and pro- 
+hibiting the Vſe of them; and further found, That in re- 
% ſpect, the Gap in the Cauil, upon the South Side, was now 
46 filled with ſo much Gravel, and ſo little Water now run 


there, that Fiſh could not get up the River; therefore, 
«* found the Suſpenders muſt either make, and keep, in all 


ning in the ſaid Dam-dike, at that 


„ time coming, an Ope 


e Part of it to the North of the above mentioned Channel, 
at leaſt, ten Feet wide, and as deep as the Bottom of the 


4+ preſent Pock-net Holes; or leave all the five Pock-net Holes | 


« open, in all time coming, that the Fiſh might have free 
* Acceſs thereby up the River; and diſcharged any Nets, or 
„ other Engines whatever, to be ſet in the ſaid Holes, in 


time coming, and ordained the Suſpender to comply with 


this, and the former Interlocutor, betwixt and the foth of 


« September next, under the Penalty of 10 l. Sterling. And 


* authoriſed the Chargers to do it themſelves, upon the Suſ- 
< pender's Expence, and appointed this Interlocutor to be 
immediately intimate to the Suſpender.” 1 Fan 
Of this Interlocutor. Intimation was accordingly made to 


the Suſpender, Mr. Turnet, next Day after it was pronoun- 
| ced, being the iſt September, without the Decreet being ex- 
trated, and he having forthwith preferred a Reclaiming Pe- 
+ tition, the ſame was adviſed, with Anſwers, on the 23d Sh. 


tember, 


failed or neglected fo to do, then the Sheriff | 
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of Home being 
totally depriving him of that valuable Fiſhing, which he 
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LE 1 
tember, when the Sheriff refuſed the Petition, and adhered ; 


and likewiſe appointed Intimation thereof to be made to the 


Procurators for the Suſpender, on the next Monday, being the 
24th of September. This was accordingly done in the ſame 


Way as formerly, by Service of a Copy of the ——— 


without extracting the Decreet. 
As the Suſpender, Mr. Turnet, had Reaſon to conlider theſe 
Proceedings as moſt irregular, and unjuſt, and as it was in- 


| deed impoſſible for him, had he been diſpoſed, to have exe- 
cuted the Sheriff's Orders, within the ten Dove allowed for 
that Purpoſe, ſeeing 
_--and #7 wth, and the Tackſinen of the latter were neceſſa- 
ry for authoriſing the ſame, ſo, upon his not complying, the 
Chargers, Lillie and Mitchell, without extracting the Decreet, 
or charging him upon it, came with a formidable Body of 
Men, under Cloud of Night, or early in the Morning, and 
without calling on thoſe concerned on either Side of the Ri- 
ver, proceeded to demoliſh the Works, and to make a large 
= Opening in-the Middle of the Dam-dike, whereby the Mill 
| was ſtopt from going for ſome Days thereafter, through the 
Want of Water. - 


the Conſent of both the Earls of Hame 


Soon after this violent Proceeding, the Opening that had 


been made by the Chargers was in a great Meaſure filled up, 


but by whom, Mr. Turnet knows not. The Chargers there- 


upon extracted their Decreet, and having threatened further 
Execution upon it, a Stop was put thereto- by Mr. Turnet's 


ing a Bill of Suſpenſion, which was paſſed. The Earl 
likewiſe: — of theſe Meaſures taken for 


and his Anceſtors had enjoyed for many Ages, raiſed a Re- 


duction of the Decreet, containing alſo a Concluſion for de- 
claring his Ri 


ght to uſe and enjoy the ſaid Fiſhing, as for- 
merly had been done for Time immemorial, and to have the 
Duke of Roxburgh, and the ſaid Lillie and Mitchell, found 


; liable t to him in Damages and Expences. 


This 
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This Reduction, though regularly executed, having, to 
ſave Time, been, of conſent, repeated in the Suſpenſion be- 
fore the Lord Kennet Ordinary, his Lordſhip ordained Parties 
to give in Memorials, which being adviſed on the 3d of March 
_ laſt, he pronounced the following Interlocutor: Turns the 


Decreet charged on into a Libel; allows the Earl of Home, 
and the Defender, Witham Turnet, his Tenant, to repeat in 


this Proceſs their Summons of Reduction and Declarator ! 
againſt the Duke of Roxburgh and the original Purſuers; 
conjoins the ſaid two Proceſſes, and finds, that the Nets 
and other Engines for taking of Fith, placed in the Dam- 
dike of Fairburnmill, and complained of by the\original 
Libel, are contrary to Law, and that the Earl of Home and 
William Turnet, his Tenant, Defender in the original Pro- 
ceſs, are not intitled to uſe the ſame in the ſaid Dam-dike; |} 
and therefore ordains the ſaid Defenders to remove the ſaid 
Nets and Engines betwixt and the iſt Day of March next, 


and prohibits and diſcharges them from placing or uſ- 


the ſaid three Holes betwixt and the foreſaid Day, authoriſes 
the Duke of Roxburgh and his Tenants, the original Purſu- 
ers, to remove the ſaid Nets and E 


pences. But in reſpect it appears from the Proof, that the 


Defenders have been in Poſſeſſion, for many Years paſt, 
without legal Challenge, of the Method of Fiſhing now 
complained of, aſſoilzies them from the Penalties and Da- 


mages libelled. And aſſoilzies the Duke of Roxburgb and 


the original Purſuers from the Concluſions of the Reduc- 


Engines, and to redd and 
open the ſaid three Holes, upon the Defenders Ex- 


ing them in the ſaid Dike in Time coming. And further 
finds, that the ſaid Defenders are bound to make and keep 
open the three Holes in the Dam-dike deſcribed in the Li- 
bel, betwixt the Middle of the River and the North Bank *' 
thereof, and ordains them ſo to do betwixt and the 1ſt Dax; 
of March next. And, in caſe the Defenders ſhall not re- 
move the ſaid Nets and Engines, and redd and make open 
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tion and Declarator, brought at the Inſtance of the Earl of 


& Home, and William Turnet, his Tenant, the original Defend- 


er, againſt them, and decerns, and finds no Expences due 


“ to either Party.” 5 5 
Againſt this Interlocutor, both Parties repreſented, and, 


upon adviſing their Repreſentations, with Anſwers, the Lołd 


Ordinary was pleaſed to take the Cauſe to report, and ap- 
pointed Parties to give in Memorials to your Lordſhips Boxes 


againſt the 25th of April. This accordingly is offered on the 


Part of the Earl of Hame, and his Tenant of Fairburnmill, 


who ſhall. be called Suſpenders. 


The firſt Point that now occurs for your Lordſhips Conſi- 


deration, is the general Queſtion, whether the Acts of Par- 
liament, libelled on by the Chargers, apply to the Caſe of 
this River Tweed, in that Part where it forms the Boundary 
— . ˙— . ↄ o /o 
The Chargers have ſet out with libelling on ſeveral of the 
old Acts of Parliament, in the Reigns of the James's, relative 
to Cruive-fiſhings, the Saturdays Slop, the Width of Hecks, 
and Fiſhing in forbidden Time, &c. but they ſeem to be ſen- 
ſible, that theſe old Acts have nothing to do with this Que- 
ftion. This is not a Cruive-fiſhing, neither do any of theſe 
old Acts make Regulations reſpecting Slops in Mill-dam 


Dikes. Further, ſundry of theſe old Acts, particularly the 


later of them, ſuch as the 265th AR, anno 1597, which rati- 

ſies the former Acts, and ſpecially prohibits the Fiſhing in 
forbidden Time, and the killing Fry or Black Fiſh at any 
Time; and the 1:th. Act, anno 1600, to the like Purpoſe, 
bear an expreſs Exception, from the Regulations, of the Ri- 
vers Tweed and Annan. The Reaſon of this Exception is men- 
tioned in the ſubſequent; Act 5th, anno 1606, namely, That 
the Forbearance, upon the Scots Part, of the Slaughter of 
Salmon in forbidden Time, and of Kipper, Smolts, and 

Black Fiſh, at all Times, would not have made Salmon any 
more to abound in theſe Waters, if the like Order had not 
been then obſerved upon the Engliſh Side.” But as, by the 


C Union 
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Union of the two Crowns, the Subjects of both Kingdoms 
had equal Acceſs to Redreſs in both, and the like Prohibition 
of fhing in forbidden Time, and of deſtroying Black Fiſh, 
taking place in England as in Scotland, it became unneceſſary 
tax continue longer the Exception as to theſe two Rivers, from 
theſe Regulations ; accordingly it was repealed or taken off, 
by the ſaid Act 1606, ſo far as reſpected the above two Par- 


ticulars, but has been underſtood to continue as to all the o- 


ther Regulations of Salmon-fiſhings, Oc. obſerved in Scot- 
land, which have therefore never been obſerved, or till now 
inſiſted upon, as to the Fiſhings on this River Twedt. 


As it is thus clear, that the Chargers Plea could receive no 


Aid from the old Acts of Parliament, they have chiefly infiſt- 
ed upon King William's Act 33d, anno 1696, which ratifies 


the former old Acts, relative to Salmon-fiſhings : And further 
ordains © a conſtant Slop in the mid Stream of each Mill- 


_ dam Dike, and, if the Dike be ſettled in ſeveral Grains of 


the River, that there be a Slop in each Grain, (except in ſuch 


“Rivers where Cruives are ſettled,) and that the ſaid Slop 


be as big as conveniently can be allowed, providing always 
* the ſaid Slop prejudge not the going of the Mills, fituate upon 


any ſuch Rivers; likeas his Majeſty, with Conſent foreſaid, 
« diſcharges all Fiſhing at ſuch Mill-dam Dikes, with Nets 


_* ſented, or otherwiſe, or any other Engines whatſoever, un- 


der the Pains, &'c.” As this Act contains no ſpecial Ex- 
ception of the River Tweed, the Chargers have contended, that 
it muſt be underſtood to extend to the North Half of the Ri- 


ver, or the Length of an imaginary Line in the Middle of the 
River, ſuppoſed to be the Boundary between Scotland and 
England, as ſo much of the River is to be held as locally 


within Scotland. 


But, on the other hand, the Suſpenders apprehend, that it 


could not be the View of the Legiſlature to extend theſe new 


Rules as to Dam-dikes and Fiſhings at them, to the Part of 
the River Tweed now in queſtion, becauſe there was the ſame 


Reaſon 
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Reaſon for its not doing ſo, chat at firſt occaſioned the Ex- 
ception in the old Acts, namely, that the Quantity of Fiſh 
could not be thereby increaſed to any Degree, while the like 
Regulation was not obſerved by the Engliſh, who are equally 
| intereſted in the River. It is acknowledged, that, in England, 
there neither is, nor ever was, any Prohibition of fiſhing at 
Mlilll-dam Dikes, with ſtented Nets, or other Engines whatſo- 
erer. The Scots Legiſlature, therefore, could never intend to 
* deſtroy or hurt the Fiſhing on the Scots Side of this River; to 
the Effect of giving the chief or entire Benefit of it to the 
: Engliſh, without any Advantage accruing either to the pub- 
/ lick, or to the ſuperior Heritors. Hence this River muſt, in 
Reaſon, be underſtood to have been excepted from the gene- 
ral Regulation, as ſuch an Exception would undoubtedly 
 } have been expreſſed, if it had not been either overlooked, per 
% incuriam, or underſtood to have been inphed. | 
| Indeed, the Expediency, or rather Neceſſity, of ſuch an Ex- 
2 ception, from the Regulations, is manifeſt, when it is conſi- 
dered, that the whole Mills on this Part of the Tweed are 
built on the Scots Side of the River, and the Dam-dikes have 
been ſuffered to extend to the South Bank.. The Reaſon of 
theſe Dikes being allowed by the Engliſh has been this, that 
the River has been held to belong to both Sides in common, 
and both Scots and Engliſh have had a promiſcuous Poſſeſſion 
of the Fiſhings in the River, without confining themſelves to 
the Middle of it, as the Line, This, in particular, has, for 
Time immemorial, obtained, with reſpect to the Fiſbing at 
Fairburnmill, where the Dam-dike has been kept up by the 
| Earls of Home and Tankerwille, at their joint Expences, and 


FF 
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their Tenants have carried on their Fiſhing jointly, and di- 
vided the Proceeds. But ſhould it be once eſtabliſhed by your 
Lordſhips, that the Middle of the River is to be held as the 
Boundary, and that the Regulations of the Scots Acts extend. 
: fo far upon the North Side, the Inconveniency and Loſs to 
che Scots Heritors muſt be very conſiderable. 
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Should the Engliſh Heritors then find it for their Intereſt 


to have the Mills or Dam-dikes deſtroyed, they would pro- 
bably pull down the South Half of theſe Dikes, and, if 
that were done, the North Half could not ſtand in ſo great 
and rapid a River, or they would oblige the Proprietors of the 
Mills to pay a heavy Contribution for the Privilege gf ex- 
tending thoſe Dikes to the South Side. Again, if the 


Engliſh Heritors ſhould think it their Intereſt, in the Mat- 


of * Fiſhing, to keep up the Dam-dikes as they now 
„they would {till carry on that Fiſhing, — all 


= 38383 that are now complained | of, and as many, more 


as they can deviſe, upon their Halt or Side of the River. In 


this they could not be hindered by the Scots Heritors, or the 


Scots Laws; and therefore, ſuppoſing the Nets, Pinfolds, and 


other Engines, preſently uſed at this Dike upon both Sides of 


| 


.. Conſequence. would be, to throw the whole or greateſt Part 


the River, to be entirely removed from the Scots Side, the 


of the Fiſhery into the Hands of the Engliſb, without the 


2 of Home or his T n being n to claim om BH 


1 Lag 


But, further, the Suſpenders do e that 1 Regula- 1 
©. and Prohibitions of the Act 1696, having been never 
4 a1 plied and enforced by Execution upon this River down to 
this Day, ſuch Diſuſe muſt either be conſidered as explana- 
tory of the Law, as implying an Exception of this River, or 
as ſufficient to abrogate the Act reſpecting it, ſuppoſing the 


| Statute to have originally extended to ir. The Fiſhing of Fair- 


Pam n from W * Records to have exiſted for 
2 g 5 5 FEEL I; many 6 


the 


ir- 
for 
ny ; 


lf 


1 1 
many Ages before the Act 1696; and, by ſome of the Bor- 


der Laws before the Union of the Crowns, it was agreed, upon 


the Concluſion of a Peace or Truce, that the Fiſhings on the 
River Tweed ſhould be poſſeſſed in the like Manner as the 
Proprietors formerly poſſeſſed them. It is alſo proved by E- 


vidence adduced in this Cauſe, which is printed for your 


Lordſhips 


Peruſal, that the Fiſning in queſtion has been car- 
ried on in the ſame Way as at preſent, as far back as the Me- 
mory of Man, which muſt preſume retro, for Time immemo- 
rial. Neither indeed is it practicable to carry it on any other 
Way, owing to the Rapidity of the River, and Nature of the 
Channel at that Part. Yet it cannot be pretended, that, till 
now, ever any Challenge of it was made, which clearly 
ſhows, that, in the Apprehenſion of all Parties concerned, this 


Fiſhing and Dam-dike did not fall within the Act 1696, or 
any other of the Scots Acts of Parliament, but could only 


be regulated by ſuch Laws as took place in both King- 
The Suſpenders think it unneceſſary for them to enter in- 


to the abſtract Queſtions, How long Time is requiſite to ſet 


aſide a Statute by Deſuetude? or, Whether the Execution of 
fach a Statute upon one River, can preſerve it in Force as to 


another? The Deſuetude in this Caſe, if inſufficient to ab- 


rogate the Act, muſt be ſufficient to explain the Senſe, and 


ay 


eſtabliſh the implied Exception of this River in the Statute, 


ariſing from the Neceſſity of the Thing, and in Conformity 


to the like Exception, expreſſed in the more ancient Statutes. 


Your Lordſhips have indeed gone rather further in giving 


Force to Poſſeſſion and immemorial Uſage, in a Caſe where 
there could be no Doubt of the Scots Statutes and Regula- 
tions extending to it. Mr. Mackenzie of Roſehaugh, and his 
Predeceſſors, had poſſeſſed immemorially, upon the Water of 


Ericht in Perthſhire, a peculiar Method of Fiſhing, by a 


Dam or perpendicular Dike, ; built quite acr oſs the Water 3 | 


and 


14 
and ſo high, that no Fiſh could poſſibly get over it, but were 


all confined in the Pool below it, and lay there till they were 


taken by Mr. Mackenzie's Fiſhers, with Nets or other Engines. 


This Dike was called the Keith of Rattray, and Mr. Mackenzie 
and his Predeceffors had Grants of Fiſhings in the Water of 
Ericht, under the Name of the Fiſhings . of the Keith of 
Rattray, and which Charters had, as uſual of old, been ra- 
tified in Parliament. At length, Robert/on of Balmakeillie, 

and other ſuperior Heritors upon the Water of Ericht, com- 


plained of this Bulwark or Dike as an unlawful Engine, 


highly prejudicial to them, and contrary. to the Acts of Par- 


Hament, for preſerving Salmon-fiſhings. But your Lordſhips, 
on the 21ft December 1750; © found, in reſpect of the Char- 
ters and Act of Parliament, in favour of the Defenders 
* and their Authors, produced, and of the immemorial Poſſeſ- 

* fron by them, in virtue thereof, that the Bulwark in contro- 


+ yerfy could not be demoliſhed or taken away.“ 


It is plain, that neither a Charter, nor a private Act of 


Parliament ratifying the ſame, could derogate from the pu- 
blick Law, eſpecially when both the Charter and Act con- 


rained only a general Grant 6f the Fiſhing, without expreſ. 


fing the pecuhar Manner in which it was to be excrciked® ; 


and therefore, the Suſpenders apprehend, that the memorial 


Poſſeſſion and Uſage was in that Caſe the chief Ground of 
your Lordſhips Decifion; a. fortiori ought an Uſage and Poſ- 


_ ated as the prefent. 
The Conſequence of the 
muſt indeed be the de privitg Tank Zhme of » Fiſhin 
| he and his Anceſtors have enjoyed for many and 
which, like all other Fiſhings, is now of much Value, 
than formerly. But, even according to the Way in which it 
z carried on by Back-nets, cas it is far from being ſo. de- 


rers 


 Rruchve = 


| ſeſſion, equally immemorial, and not near ſo prejudicial ts 
the upper Heritors, to have the like Effect, in a Caſe fo ſitu- 


ts prevailing i in this Cauſe, — 
8, which 
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ſtructive or prej judicial to the Chargers, and other u r He- 
ritors, as they pretend. The Fact is, that this Fiſhing is 
moſt precarious, as the River muſt be at a certain Pitch or 
Height, otherways no Fiſh are caught at the Dike. If che 
River is but an Inch or two higher than that Pitch, the Sal- 


mon get over the Dike, and if it be ſo many N — 4 


the Salmon carinot com̃e up to the Nets. On the other 
hand, the Duke of Roxburgh's Fiſhings, and thoſe of other 
ſuperior Heritors, have been doubled or tripled in their Va- 
Jus within theſe few Years. This ſhews, hae notwithſtand- 
ing the Chargers Outcry, great Numbers of Salmon get over 
thi formidable Dike ; and, when the Chargers wanted to 
give an Inſtance of a large Quantity of Fiſh caught at this 
Dike, they were obliged to go ſo far back as the 1764 for a 


proper Example, which, too, they greatly exaggerated. 


So much is ſubmitted to your Lordſhips, with reſpect to 


the Suſpenders Method of fiſhing at this Dike; and they 


_ apprehend, that the ſame Arguments do apply with equal 


Force againſt the Regulation of the Act 1 696, or any fimilar 


Rule taking place with reſpect to Slops or Openings in the b 


Dam-dike. It has been already obſerved, that this Dike is 


poſſeſſed in common by the Earls of Home and Toner vil, 
and is repaired and ſupported at their joint Expence. ; 
muſt therefore be conſidered as a common Property * 
the two Kingdoms, and that no Statute can affect it, bur 
ſuch as are binding upon both. Had the Act 1696 been in- 
tended to comprehend the River Tweed, it would have con- 
tained an Abſurdity, in ordaining a conſtant Slop to be kept 
in the middle Stream of the Dam-dikes upon it; or, if the 
| Dikes were ſettled in ſeveral Grains of the River, t that a Slop 
in each Grain ſhould be kept open; for it could not be ſup- 
poſed, that the Engliſb Heritors would have readily ſubmitted 
to a Scots Statute, by allowing Slops to be made and kept in 
the middle Stream, and ſtill leſs in che South Grains of this 
River; - 


Lak 1 ad 


River; at leaſt, without receiving a very valuable Conſidera- 


tion for ſuch Compliance. Were the Chargers Conſtruction 
of the Statute to be received, it muſt therefore follow, that 
the Legiſlature meant that the Slops ſhould be on the 
| Scots Side, and not in the Middle, or upon a South Grain, 
contrary 'to the Words of the Act; and that although it is 


Notorious, that ſuch Slops near to the Mills, could not fail of 


rendering them entirely uſeleſs. 


_ 240, Suppoſing the Regulation of the Act 1696 to extend 


to this River, yet there is truly no Neceſſity,” in the preſent 
Caſe, for appointing a Slop or Opening in the Dike to be 

made or kept upon the Scots Side, as there is already, and 
haas been for many Years, a very large Gap towards the South 


End of the Dike. It is true, that the Sheriff has found, 
That this Gap is now filled up with ſo much Gravel, and 


4 that fo little Water runs there, that no Fiſh can get up 


through it. But the Suſpenders cannot conceive upon 
vrhat good Grounds the Sheriff ſo found, when almoſt: every 


Witneſs examined in the Cauſe concurs in de poning, that the N 


Gap is at preſent deeper and wider than ever it was before, 


. and that the Fiſhers have never been 1 in uſe. put Nets in 


that Gap, Ing the 
Thus Alexander Black depones, mund » ah D. © That he 
«. never ſaw Nets ſet in the large 


Gap of the Caull, on the 


HIST RS SPIES 


South Side of the River, which Gap, be thought, was ra-. 


ther larger now than he thought it was twenty Years ago.“ 


Andreu Peatſon, aged fifty; depones, Proof, p. 3, B. That | 


he thought the Gap on the South Side of the Cauli, was 
© as large now: as ever he remembered it.“ Richard Hen- 
derſon, who farmed the Fiſhing. twenty Years ago, depones, 
Proof, p. 3, D. That the Gap in the Caull is as large now 
ag ever he remembered it.“ George Fairbairn, a Servant 


at the Mill, depones, p. 4, A. „That when the Mill 'want- 
ed Water, he, : laid Stones into the large Gap to help 
hat the Gap on the South Side of the 

72 Caull, 


4 the Mill- lead 


rbb t 
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„ Caull, is far deeper than it was ſome Years ago, and that 
„the ſame is as wide from the Land as ever, only ſomething 


i has been added, to it up the Water.“ And Nicol Ewart, 
aged ſeventy-two, depones, p. 4, C. That he hath known 


the Call and Fiſhing of Fairburnmul all his Life: That the 


15 4 * Slop or Gap in the Caull, on the South Side of the River, 


is larger and deeper now than ever he remembered it.” 


i Sevens! others depone to the ſame Purpoſe, and as they are 
_ contradiged by none, nor has any Witneſs ſaid, that Fiſh: 
could not freely paſs up this great Gap, it is manifeſt, that: 


the Purpoſe 


of the Act 1696 is already ſerved, and, conſe-- 
quently, there is no Manner of Occaſion for appointing any 


other Slop to be made, or Openings kept, in the Middle. of- 
this -Dike, or near to the Mill. 


The Chargers indeed have been pleaſed to are, that 


: chere is a Sand- bank runs from the South-end of the Dike. 
down the River, which prevents any Salmon getting near the 

1 Gap. But this is a Miſtake in Fact, for the Bank alluded to- 
. Hes to the North of the Opening; and a little below it there 
lies the Anna or Iſland in the River, belonging to Lord Home. 
Thus, a little below the Dam-dike, the River is divided by 
the Bank and Anna into two Grains, the one on the North- 
fide, being only a ſmall Stream; and the ocher on the Eng- 
h/b Side, being the main Stream of the River, by-which the. 


far greater Parr of the Salmon muſt paſs up and down, and - 


which, in their Paſſage up, leads them more eaſily to the Gap -- 
in the Southend of the Dike, than to- any other Part of the 
Dike. Hence too your Lord{hips 
che exact Middle of the'River be fixed as the Bounda 
the Fiſhing be ſuppreſſed on the Noch gde. Lord Tankerwille - 
might, at a very inconſiderable 
his Side of the Line from the Dinzdite. towards the Iſland, 
vrhich would force the Fiſh to take the main Stream on the 
Ts gm nen FR — be freely caught by. ſtented 


9 


will obſerve, that, ſhould : 


ry, and - 


carry a Dike down : 


e, 


| 'M 18 1 
Nets, Pock Nets, and ſuch other Engines placed 'in the Gap 
itſelf, which is now kept open, or in any other Places in that 
Side, according as his Fiſhers might think proper. If this 
ſhould happen, the Chargers prevailing in this Proceſs, would 
not only be the Means of TRY the Earl of Home, but 
themſelves. 
And, gtio, the Act ge ben it directs Slops to be 4090 
in Dam. dikes, does it under this expreſs Condition, pro- 
Lviding always, the ſaid Slop prejucge not the going of the 
+ Mills fituate upon any ſuch Rivers“. The Legiſlature juſt- 
ly confidered the 2 of the Fiſhing, to be an Obj- 
3605 which ought not to interfere with the private Property - 
of the Mill Heritors, or the publick Intereſt of the Country, 
in being regularly ſerved at the Mills. Now, it is manifeſt, | | 
that ſuch a Blop, as the Sheriff ordered to be made, being 
no leſs than ten Feet wide, and towards the North-fide of the 
River, muſt have been attended with the total Ruin of both 
the Mill and Dike. At the very firſt Flood in fo large a Ri- 
ver as this is, an Opening of theſe Dimenſions, near the 
Middle of the Dike, could not fail of being enlarged beyond 


Damage could not be repaired for many Months, and at an 
Expence which no Mill could afford. The like Damage 
might be expected every Seaſon, and would probably be alſo 


Meaſure, if the whole Dike was not ſwept away; and ſuch E 


attended with the overflowing, and covering with Sand, the 


valuable Anna, or Iſland belonging to Lord Home, which lies 
below that Part of the Dike. On the other hand, in the 
Summer-time, when the River is low, ſuch an Opening near 
the Mill, would often render her uſeleſs through Want of 
Water; and, in fact, the Slop which was made by the 
Chargers, in virtue of the Sheriff's Order, being at a Time 
when the River was low, had the immediate Effect of let- 

ting off ſo much Water, that the Mill gradually moved 
flower, and at length ſtopt for ſome Days. This was proved. 
W in 


not poſſibly be ſupported, they 


\ 
mn Os 
in another Proceſs or Complaint, which was brought before 
the Sheriff againſt the Miller and his Servants, on pretence of 
their having ſoon after filled up that Slop, which was done 
by Perſons hitherto — It likewiſe then appeared, 
that, on that Occaſion, ſundry - of the Griſters were obliged 5 
to carry their Grain to other Mills from this Mill; and the 
like Facts ſhall be clearly: proved 1 in this Proceſs, if the Char- 
gers controvert them. 5 


„„ -.. % 4 


| The Chargers however bein ſenkble, chat the Cai ſo good, 
+ and that x the Sheriffs Order about the Slop could 
did not think fit to inſiſt upon 
it before the Lord Kennet ; but, in lieu thereof, demanded, that 
as three of the five Holes, in which Pock Nets had been 


plwaced, were on the Spots Side of the River, the Nets ſhould 


| as theſe three Holes were made allenarly for the Uſe of the 01 
| enge, 


Benefit, but the Dike muſt be made and regu 


de taken out, and the three Holes kept conſtantly open. 
From this they alledged, that no Prejudice could accrue to 


the Mill, as no more Water * through the Holes, 73 


when the Nets were taken out, than when they were in, Ac- 
cordingly, the Lord Ordinary, by his firſt rec % 
found = directe. A 
Baut, to this Propoſal or Requeſt, it it is anſwered, 1m0, That 10 


* Fiſhing, hitherto carried on at this Dite without Chall 
and were, entirely ſubject to the Management of the Tack. 
man of the Mill and only uſed, when the Water was at 
ſuch a Pitch, as was wine to the fiſhing 

to the Mill, fo, ſhould that Fiſhing be aboliſhed, the Chargers 
have no Right to have theſe Holes kept open for their ſole _ 

; lated in the. 
ſame Manner, as if theſe Holes had never been in it. The 
Act 1696 ſays, There ſhall be a Slop in the Dam-dike; and 


= accordingly there is here already a large Gap towards the 


South- end of the Dike, and below which the main Stream 
of che River runs. This is ane Chargers are intitled to, f 
A8 


7 


„and not prejudicial 


EW 
as no ſuch Slop can be made nearer to the North- ſide, witli- 
out hurting the going of the Mill; and, for the ſame Rea- 
ſon, in other Dam-dikes on Tweed, above this one, and 


where the River is not the Boundary of the two Kingdoms, 
the Opening or Slop is always at the oppoſite End of the | 
Dike from the Mill; excepting only the Dam-dike of the 
Vill of Kelſo, belonging to the Noble Duke, now Charger, 


in which there is no Slop or Opening at all. 


But, 2da, It is impoſſible to keep theſe three Holes always ; 
open, without a direct Breach of the Act 1696; as it is at 
ready proved that, even while uſed for the Purpoſe of Fiſh- 
ing, the River is frequently ſo low, that the Miller is obliged 


to fill them up with Stones and Feal, and even ſometimes to 
endeavour to ſtop the great Gap likewiſe, in order to get Suf- 
ficiency of Water to the Mill. Thus George Fairbairn, many 
Years a Servant at the Mill, depones, p. 4, B,“ That he had ſeen 
the Holes in the Caull ſto pt ſometimes with Feal, to carry 


Water tothe Mill.“ And William Armſtrong, p. 4, E, Aer des, 
That the Holes in the Caulf-were ſtopped when the Mill 
* was ſcarce of Water in the Summer.” It is true, that ſome 


of the other Witneſſes mention the ſtopping of theſe Holes 
at a different Fime, to prevent the Fiſh from getting up, 


when the Nets were taken out; but that is noways eontra- 


dictory to the other Fact, of the likewiſe filling up Spy Holes, 


for the Purpoſe of getting Water tothe Mill, when the River 


is low. Indeed, the Neceſlity of doing this is ſelf-evident, 


* g that theſe Holes are 


fades, ſhould any more Proof. be thought neceſſary, the Suſ- 
-penders wall bring. the cleareſt Evidence, that, at Times when 


the River is low, the Mill muſt be ſtopped and rendered uſe- . 

leſs, if theſe Holes are kept open. Suppoling, therefore, the 

Act 1696 to apply to this Dike, either theſe Holes muſt be al- 
7 — ſhut up, or, at leaſt the Suſpenders muſt be 4 | 
mitte a 


placed as low as the Channel 
or Alvens of the River, and the Dike carried: over them. Be- | 


1 ͥͤ²ͥõ¹0i od 


up, or Repreſentation offered. It is alſo com 
Court to review its on Decrees, by 
and the Advocation was remit, be 
b Slop i in the Dam-dike and the Going of the Mill, was argue 
and determined, and ſo noways related to theſe Points. And, 
Ziio, It is alone concluſive on this ObjeQion, that the only 
Defender, ori 


LA. 
mitted to ſhut them, when the Service of the Mill requires it. 
Nor can the Chargers ſuſtain the leaſt Prez udice thereby, be- 
cauſe, at thoſe Times when the River is low, the Salmon 


cannot get up to the Dike. 


It only now remains for the Suſpenders to avis a few ſe- 


parate Objections that have been proponed by the Chargers. ED 
| Thus they have inſiſted, that the Sheriff having, by Inter- Opjeg. x. 
locutor of che 19th Auguſt 1762, found the Method of Fiſh- 
ing at this Dike unlawful, and appointed the Nets and En- 
gines to be removed, the Suſpenders preſented a Bill of Ad- 
vocation, which was paſſed, and came to be diſcuſſed before 
che Lord Nichet, who remitted the Cauſe e fimpliciter. This, it 
zs ſaid, was a judgment of this Court in foro, upon the Me- 
thod of Fiſhing, as prohibited by the Act 1 525 which can- 
not now be reviewed or altered. 
I 0o this it is anſwered, 1 mo, That when; the Bill of Adveo- Anſwer. 
cation was preſented, a Reclaiming Petition againſt the She- 


riff's Interlocutor, complained of in the Bill, was unadviſed, 


and therefore the Advocation was premature, and when the 
Cauſe was remitted ſimpliciter, the Sheriff was left to proceed 
as if there had been no Advocation ; and, accordingly, he 
did thereafter adviſe that Reclaiming Petition, and might as 

competently have altered as adhered to his former Interlocu- 


tor, e e his Deciſion, whatever it was, might be 


afterwards reviewed. 2do, Lord Nisbet's Interlocutor was 
| pronounced, upon an imperfect Hearing of the Cauſe, at a 


gle Calling, without Minutes or Memorials being made 
petent for this 
ſion or Reduction, 
Queſtion, as to the 
d 


7: alle before the Sheriff, was the Earl's. 
F Tenant 


> 


res judicata quoad the Earl, who is now inſiſting in a Re- 


22 
Tenant in the Mill; and although the Earl was afterwards 
cited by a Diligence before the Sheriff, yet he was no Party 
to the Ad vocation brought before Lord Mibet, which was 
raiſed by, and in the Name of, Mr. Turnet, the Tackſman a- 
lone, and conſequently Lord N:sbet's Interlocutor can be no 


duction of the Sheriff's Decreet, and whole Procedure to his 


Anfaer, 


Prejudice in this Matter. 


| 2do, The Chargers have objected, that the Reduction and 


Suſpenſion only apply to the Sheriff's Interlocutor of the 3oth 


of Auguſt 1764, and that by neither of them is the Sheriff's 
Interlocutor of the 19th Azguft 1762, affirmed by Lord Nzs- 
bet, called in queſtion, which therefore. muſt ſtand good ſo 


far as it went. 


This Objection, in point of Form, were it good, would be 


of little Benefit to the Chargers, as the ſuppoſed Defect could 


be eaſily amended. But it is truly founded on a Miſtake; 
for the Letters of Suſpenſion do verbatim recite the Sheriffs 
Interlocutor of the 19th of Auguft 1762, and alſo Lord Nis- © 


bet's Remit upon the Advocation, together with the ſubſe- 


quent Interlocutors in the Cauſe. And as to the Summons: 
of Reduction, it calls for Production of the Sheriff's extracted 
Decreet, and concludes, to have the ſame, as comprehending 
the whole Interlocutors in the Cauſe, reduced and ſet aſide. 
It indeed mentions . particularly the Sheriff's Interlocutor of 
the zZoth of Auguſt 
confined to it, although, had it been ſo, it would have been 


1764, but the Challenge is by no means 


ſufficient, becauſe that Interlocutor adhered to the former In- 


# Object. 3. 


upon which the 


terlocutor of the 19th 


ouſt 1762, and was the Judgment 
Lai, The Chargers have infiſted, that the Suſpenders 
ſhould be found liable to them in Damages and Expences, 


for their alledged Breach of the Law, and that their Obſer- 


vance of it, in Time coming, ſhould be enjoined under Pe-- 


nalties toties quotes, in caſe of future Tranſgreſſions. 


But 
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But ſhould the Suſpenders prevail, as they hope they will Anſwer. 
do on the Merits of the Cauſe, this Demand muſt evaniſh of 
courſe. At any rate, ſhould your Lordſhips even think that 
this Caſe falls under the Words and Meaning of the Act 1696, 
it is manifeſt that the Sheriff*s Judgment went beyond all 


| Bounds, and made a Review abſolutely neceſſary for the very 


Being and Preſervation of the Mill. Beſides, the Act 1696, 
gave no Power to the Sheriff to impoſe Penalties for future 
Tranſgreſſions, nor do the Suſpenders know of any Example 
of your Lordſhips doing ſo, with reſpect to the Regulation 


of Mill-dam Dikes. Lord Kennet accordingly did juſtly aſ- 
ſoilzy the Suſpenders from this Claim of Penalties; as well as 


Damages and Expences, in reſpect of the immemorial Uſe AI 


and Poſſeſſion of this Method of Fiſhing without Challenge. 
The Chargers too forget, that the Sheriff's own Interlocutor, 
of the 19th Auguſt 1762, did, on the fame Ground, aſſoilzy 
the Tackſman from Penalties, Damages and Expences, and 
as, according to their own Doctrine, Lord N:sbet's Remit, aſ- 
firming that Interlocutor, was a res judicata as to them, the 
Chargers, who were Parties to that Advocation, their preſent 
Demand muſt be. altogether incompetent, were there other- - 
wiſe Ground for it, as there is not... 
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